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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1940 
No. 7572 

Frank M. Rowley, appellant 

v. 

Edward J. Welch, Acting Superintendent* 

D. C. Reformatory, appellee 

BRIEF FOR APPELLEE 

! 

STATEMENT OF THE CASE 

j 

The appellant was indicted in two separate indictments on j 
two different charges of procuring miscarriage (abortion), in- i 
dictments being numbered 58407 and 58882. 

Thereafter, on May 3, 1938. the appellant entered a plea of | 
guilty to both charges before the late Justice Joseph W. Cox 
in the United States District Court, the surety upon the bond j 
of appellant surrendered him at that time to the custody of 
the Court, and immediately following Justice Cox pronounced 
sentence as follows: 

One year to 18 months on each of the two indictments, 
said sentences to run concurrent with each other. 

The appellant was then led by the Deputy Marshal to, and 
placed in, the elevator leading from the courtroom to the floor 
below, and he remained in this elevator a period of some few 
moments, the exact number of which is unknown. However, 
the appellant was never taken to the cell room below, but was 


I 
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directed to return to the courtroom where the Court addressed 
the appellant as follows: 

I made a mistake in the Rowley case. I intended to 
say consecutively. Change that (sentence) to con¬ 
secutively. 

Thereafter, appellant was again led from the courtroom to the 
same elevator; and then, escorted by the Deputy Marshal 
to the cell room below the court. 

It appears from the records of the Court that this sentence 
was made on May 3,1938, and that on the same day appellant 
was taken to the District Jail and thereafter transferred to the 
Reformatory at Lorton. 

The prisoner began the service of his sentence and took no 
further action in the case until the 1st day of September 1939, 
when he filed a petition for writ of habeas corpus (Habeas 
Corpus No. 2022) in the District Court, naming Edward J. 
Welch, Acting Superintendent of the D. C. Reformatory at 
Lorton, as respondent. 

This petition alleged that petitioner was being unlawfully 
detained by a warrant of commitment issued by the District 
Court, and which related the above statement of facts and 
claimed that such detention after the expiration of the first 
sentence was illegal for the reason that the second warrant of 
commitment (in Criminal Case No. 58882) had no effect since 
it was based on the judge’s modification of sentence after he 
had originally imposed a legal and binding sentence in the 
first oral statement of sentence. 

The Government filed its return and answer to this petition 
on the 7th day of September 1939, admitting all the facts to 
be true which were set forth in the petitioner’s “Statement of 
Facts,” but maintained that such facts were insufficient, under 
the law, to justify the granting of the petition. The case was 
argued before Mr. Justice Jesse C. Adkins on the 8th day of 
September 1939, after which Justice Adkins dismissed the 
petition and signed an order discharging the writ on the 9th 
day of September 1939, and ordered the petitioner, Frank M. 
Rowley, to be committed to the custody of respondents. 
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The lower court found (“Findings of Fact”) that Mr. Justice 
Cox on May 3 had stated from the bench that the sentences 
were to run concurrently and the defendant was removed from 
the courtroom, but before he had reached the cell he was re¬ 
called to the courtroom and thereupon the Justice stated that 
his true intention was that the sentences were to run con¬ 
secutively. Justice Adkins further found that, at the time of 
imposing sentence, it was the intention of Justice Cox to make I 
the sentences run consecutively and that his statement that j 
they were to run concurrently was a slip of the tongue and not 
a statement of his real intention. Further, Justice Adkins j 
found that the petitioner was recalled to the courtroom and the ! 
error corrected before the petitioner had begun to serve either 
of the sentences imposed in said cases. Justice Adkins then J 
ruled that, as a matter of law, it was within the power of j 
Justice Cox to correct the error which he had made in his oral i 
statement at the bench and to direct that the sentences run j 
consecutively. The appellant now appeals from this ruling of 
the lower court. j 

The records of the court, including the minutes of the clerk, j 
all show that the imposition of the sentence in Criminal Case J 
No. 58882 is to follow the expiration of the sentence in Crim- j 
inal Case No. 58407. The following is a quotation from the 
minutes of the United States District Court in this case: 

United States vs. Frank M. Rowley. Nos. 58407 
and 58882 Indicted for Abortion (each case). 

Come as well the Attorney of the United States, as 
the defendant in proper person, according to his j 
recognizance; whereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence 
of the law should not be pronounced against him and he 
says nothing except as he has already said; and there- ! 
upon it is considered by the Court that for his said 
offense the said defendant be taken by the Superin¬ 
tendent for the Washington Asylum and Jail, to the 
Washington Asylum and Jail, thence to the Peniten¬ 
tiary, as designated by the Attorney General of the j 
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United States, there to be imprisoned for the period of 
One (1) year to Eighteen (18) months in case No. 
58407, and for the period of One (1) year to Eighteen 
(18) months in case No. 58882, said sentence in case 
No. 58882, to take effect at the expiration of sentence 
pronounced in case No. 58J+07. [Italics ours.] 

It is admitted by both appellant and appellee here that there 
has been no modification or amendment of the minutes in the 
clerk’s office and that the statement of Justice Cox in which 
he pronounced the sentence the second time took place prior 
to the recording of any minutes by the clerk or the writing 
of the judgments and commitments in both cases as well as 
the signing of these judgments and commitments by Mr. Jus¬ 
tice Cox, and the issue here, therefore, resolves itself into one 
which can be stated as follows: Does the sentence imposed in 
any given case begin to run immediately upon the uttering 
of the words by the Justice who pronounces that sentence? 
Or, stated in another way: Is it within the power of the court 
to change (i. e., here, increase) a sentence while the prisoner 
is still in the custody of the court, and before he has entered 
any place of confinement for the purpose of beginning service 
of his sentence? 

STATUTE INVOLVED 

United States Code, Title 18, Section 709a: Time 
When Sentence Begins to Run. —The sentence of im¬ 
prisonment of any person convicted of a crime in a 
court of the United States shall commence to run from 
the date on which such person is received at the peni¬ 
tentiary, reformatory, or jail for service of said sen¬ 
tence ; provided, that if such person shall be committed 
to a jail or other place of detention to await transpor¬ 
tation to the place at which his sentence is to be served, 
the sentence of such person shall commence to run 
from the date on which he is received at such jail or 
other place of detention. No sentence shall prescribe 
any other method of computing the term. (June 29, 
1932, c. 310, Sec. 1, 47 Stat. 381.) 
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The lower court had the right, under law, to change, revise, 
or even increase a sentence in a given case prior to the time 
when the defendant started serving the sentence 

It is the contention of the appellee in this case that, so long 
as the prisoner had not left the custody of the court, it was 
within the power of that court to make any revision the 
court deemed necessary. In this case it is admitted by both 
sides that the prisoner had not been committed to the cell 
room below the courtroom, but was still in the custody of the 
United States Marshal and was actually waiting in the eleva¬ 
tor until such time as the Marshal would place him in the cell 
room for detention and later transportation to the Washing¬ 
ton Asylum and Jail. Therefore it is apparent from the ad¬ 
mitted facts that the prisoner was physically present in the 
court room elevator and still within the jurisdiction of the 
court that had just pronounced sentence. 

Emerson v. Boyles (Ark. Sup. Ct. 1926): 170 Ark. 
621: 

It is a rule of universal application that so long as 
a judgment or sentence of a court remains unexecuted 
or is not put in operation, it is in contemplation of 
law in the breast of the presiding judge of the court 
and is subject to revision and alteration during the 
same term at which it was rendered. 44 A. L. R. 1193, 
280 S. W. 1005. (Compare U. S. v. Benze, 282 U. S. 
304.) 

While it is not admitted in this case that there was any 
modification or amendment of the original sentence nor any 
modification or amendment of the clerk’s minutes and the 
records of the court, yet we may assume, for the purpose of 
argument, that had both of those situations occurred here it 
is still within the power of the court to set aside the original 
sentence and impose a new and different one. In that con¬ 
nection the appellee respectfully calls this Court’s attention 
to the case of Nichols v. United States, 106 Fed. 672, wherein 
the court, before imposing sentence, asked the defense counsel 
whether or not it was his intention to appeal to a higher court 
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from the judgment. With the understanding that there 
would be no appeal, the lower court then stated he would 
enter a fine of $100.00 and sentence the prisoner to six months 
in jail. Thereupon counsel for the prisoner said he would 
appeal and the court again called the prisoner before him and 
directed the clerk to enter a sentence of $100.00 fine and 
twelve months sentence to be served in the appropriate insti¬ 
tution. When this situation was reviewed by the Appellate 
Court, it was held by the court that such procedure was 
proper and within the law. 

The imposition of the first sentence did not put an 
end to the exercise of this discretion. The first sen¬ 
tence was not recorded. The defendant had not yet 
left the bar and had not satisfied or suffered any part 
of the punishment thereunder when it was set aside 
and the second sentence imposed. Under these condi¬ 
tions it was competent for the court to reconsider its 
sentence and impose a different one. Nichols v. U. S., 
106 Fed. 672; 46 C. C. A. 405. 

A similar situation has been ruled upon by the Supreme 
Court of the State of Georgia, wherein the lapse of time be¬ 
tween the first sentence and the second sentence was a matter 
of many days, although the defendant was not in custody. 
It appears that in this case the defendant Jobe was convicted 
of keeping a lewd house. The judge gave him a fine of $25.00 
and thirty days. The defense counsel asked for a fine only. 
The defendant was not jailed, being in custody of the sheriff, 
and came into court the next day. After being requested by 
the defendant and defense counsel, the judge still insisted he 
would not change the sentence, and apparently the prisoner 
remained in the custody of the sheriff but was never jailed. 
Then some time later the sheriff reported that the defendant 
or prisoner had escaped. Finally the judge did increase his 
sentence from $25.00 and thirty days to a period of six months’ 
imprisonment. The Supreme Court of the State of Georgia 
ruled on this statement of facts as follows: 

The only question in the case is whether, before 
judgment of the court in a criminal case is entered upon 
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the minutes and while it is yet under control of the 
court, it is competent for the judge to change it. We 
apprehend there can be no doubt of the power of the 
court to do so, especially when, as in this case, the court 
is solicited by the defendant to reconsider the sentence 
which it has orally pronounced, with a view to its modi¬ 
fication. Jobe v. State, 28 Ga. 235 (Sup. Ct. 1859). 

Finally, the appellee in this case would like to call this 
Court’s attention to a recent case in 70 Fed. Rep. (2d series), 
the title of which is DeMaggio v. Coxe, which is an opinion of 
the United States Circuit Court of Appeals, Second Circuit, 
decided May 21, 1934, in which the court held that the United 
States District Court has jurisdiction to recall an accused from 
a detention room where the accused was awaiting removal to 
jail, and impose an increased sentence, since, while awaiting 
removal to jail, the accused had not begun to serve his sen¬ 
tence. (The court cites U. S. Code, Annotated, Title 18, Sec¬ 
tion 709a, supra). The opinion in this case is per curiam. It 
is in point, and so brief that it is quoted in its entirety: 

On this application the defendant urges that the Dis¬ 
trict Judge lacked jurisdiction to impose upon him a 
second and increased sentence contrary to his consti¬ 
tutional rights. He was charged with a violation of 
the Narcotic Act and pleaded guilty, and on October 
3, 1933, was sentenced. He was removed from the 
courtroom to the detention room adjoining, recalled to 
the courtroom, and thereupon the judge sentenced him 
and changed his sentence to two and a half years’ 
imprisonment. He is now imprisoned and detained 
under that sentence. 

He had not been taken to a place of detention where 
he would commence service of his sentence when the 
alleged illegal sentence was imposed. Had he entered 
upon serving his first sentence, it could not have been 
increased (United States v. Benz, 282 U. S. 304, 51 S. 
Ct. 113, 75 L. Ed. 354) but could have been modified 
within the term by changing the place of imprison¬ 
ment. Wall v. Aderhold, 51 F. (2d) 714 (D. C. Ga.). j 
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But, while awaiting removal to jail, he had not begun 
to serve his sentence. 18 U. S. C. A. Sec. 709 (a). 

The application for leave to file a writ of mandamus 
in forma pauperis is denied. DeMaggio v. Coxe, 70 
Fed. Rep. (2d), p. 840. 

Other authorities to the same effect: Ex parte Casey, 18 
Fed. 86 (D. C. N. Y. 1883); State v. Daugherty, 70 Iowa 439, 
30 N. W. 685 (Iowa 1886); State v. Hughes, 35 Kan. 626, 12 
Pac. 28 (Kan. 1886); Comm. v. Weymouth, 2 Allen 144, 79 
Am. Dec. 776 (Mass. 1861). 

CONCLUSION 

In conclusion it is respectfully submitted that there is no 
error in the record here, and the lower court had every right in 
law to modify his sentence in this case. Therefore, it is re¬ 
spectfully suggested that this appeal should be denied. 

Respectfully submitted. 

David A. Pine, 

United States Attorney, 
Aethur B. Caldwell, 

Assistant United States Attorney, 
Stephen P. Haycock, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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